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MAY THE PRESIDENT LEAVE THE 
COUNTRY? 





More than one voice has been raised 
protesting against the President’s contem- 
plated visit to France. So far as these ob- 
jections have to do with the expediency 
of the President’s decision we have no de- 
sire to express an opinion except to say 
that if we were president at this time it 
would take the strongest resolution on our 
part to resist the temptation to go to 
France, there to receive the heartfelt hom- 
age of a grateful world for our part in its 
deliverance from the domination of the 
autocrat—an honor that’ would not be 
wholly personal, but would imply an in- 
tention to give due credit to the nation that 
has answered so nobly the call of civiliza- 
tion. 


When objectors to the President’s de- 
parture for Europe, however, challenge his 
right to leave the territory of the United 
States without forfeiting his prerogative as 
President, we are interested to know what 
authority may exist for such a limitation 
on the President’s freedom of action. 


The Constitution (Art. 2, Sec. 5) pro- 
vides that “in case of the removal of the 
President from office or his death, resig- 
nation, or disability to discharge the powers 
and duties of the said office, the same shall 
devolve on the Vice-President and the 
Congress may by law provide for the case 
of removal, death, resignation, or inability 
both of the President and Vice-President, 
declaring what officer shall then act as 
President, and such officer shall act accord- 
ingly, until the disability be removed, or a 
President shall be elected.” 


Under this provision there is no author- 
ity in Congress, as has been suggested, to 
declare the office of President vacant. Such 





a suggestion is ridiculous, especially when 
it comes from lawyers, who are presumed 
to have in mind Sec. IV of Article II of the 
Constitution, which provides the only meth- 
od by which Congress can remove a Presi- 
dent. 


The autocratic idea expressed by the old 
French king, ‘L’Etat c’est moi,” is not a 
maxim of a republican form of gov- 
ernment. The President does not carry 
about in his person the sovereignty of the 
United States; that still resides in the peo- 
ple. He is the agent of the people to exer- 
cise certain of their powers of sovereignty 
which they have delegated to him. If he 
is mentally able to perform these duties it 
can matter nothing to the people whether 
he performs them by word of mouth, by 
writing or by cable. As much as we re- 
spect and honor the President there 
is nothing constitutionally sacred about his 
person, and he has the same freedom of 
locomotion as any other citizen. 


Moreover, most of the duties of the 
President are performed for him by others 
who act in his name. The Supreme Court 
has decided that the President need not be 
a man of all work and no play and that 
he may delegate the performance of his 
duties to others, and the ever increasing 
size of the Presidential cabinet attests the 
fact that the Congress has not been so un- 
generous as not to recognize the human 
limitations of even so great a man as the 
President of the United States (Williams v. 
United States, 1 How. 290). 


In Willoughby on the Constitution it is 
said: “In general the courts have recog- 
nized that the President acts through the 
chiefs of the departments, and that their 
acts are, in view of the law, his acts.” The 
President is Commander-in-Chief of the 
Army, but he acts through generals ap- 
pointed by him. On the other hand can 
there be any doubt that if the President so 
elected he could personally direct the armed 
forces of the United States on the field of 
battle, in the meantime, delegating the per- 
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formance of his other duties? Wilcox v. 
Jackson, 13 Pet. 498. 


If the visit of President Wilson to France 
raises any constitutional question at- all, it 
is a question for the Vice-President to de- 
cide. Congress cannot decide it; nor can 
the Supreme Court, both being co-ordinate 
branches of the government with the execu- 
tive. For two months preceding the death 
of President Garfield, the country was with- 
out a President physically able to discharge 
his duties, yet the Vice-President, Mr. 
Tyler, did not assume to act as President. 
Of course, if the President and the Vice- 
President are unable to act, then Congress 
“may by law provide” for the succession. 


The statement of Mr. Wickersham that 
the discharge of certain duties of the 
President during a session of Congress 
—to acquaint Congress with the needs 
of the country and to veto bills—will be 
made impossible by his departure from 
the seat of government, assumes that these 
duties cannot be performed except at the 
seat of government. This presupposition 
is clearly untenable. Moreover, since it 
is also one of the President’s duties to 


make treaties, he may, in his discretion, de- 


termine which of two conflicting duties 
shall give way to the other and this deter- 
mination on his part is necessarily con- 
clusive. 


The whole question is clearly one for 
the President to decide. Being sworn to 
support the Constitution, he is as well 
qualified to determine his duties and obli- 
gation under that instrument as Congress 
or the Supreme Court. The critics of the 
President fail to distinguish between “in- 
ability to act” and “refusal to act.” In the 
first case the duties of President devolve in 
the Vice-President ; in the latter there is no 
remedy but impeachment. The President’s 
visit to France is purely voluntary and if 
it interferes with other duties, his choice 
amounts at most to a refusal to perform 
these duties rather than an inability to 
perform them. It is rather to be presumed, 





however, that the President, having in 
mind the best interests of the country has 
chosen to defer the performance of less 
conspicuous duties for the personal per- 
formance of others which he regards of 
transcendent importance. 








NOTES OF IMPORTANT DECISIONS. 


ARMY AND NAVY—SUFFICIENCY OF IN- 
DICTMENTS UNDER THE ESPIONAGE ACT. 
—A large number of espionage indictments 
were disposed of on demurrer by Judge Mun- 
ger, sitting in the District Court for the East- 
ern District of Missouri, for Judge Dyer, who 
has been sick. 

Thirteen cases and over a hundred counts 
were heard under the title United States v. 
Elmer, et al., decided October 28, 1918. Some 
of the demurrers were sustained, some over- 
ruled, and cover a variety of interesting points. 
We shall refer to a few of the more important 
points decided. 

Referring to the provision of the Espionage 
Act concerning the circulation of false reports 
with “intent to cause mutiny, insubordination, 
disloyalty,” etc., in the “military forces,” the 
court held that there must be “a report or 
statement of a past or present fact, as dis- 
tinguished from a mere opinion, hope or wish, 


or statement as to some future or possible con- | 


dition.” 


The court further held that the report must 
be addressed to persons who are part of the 
military forces or with “intent that it should 
reach those in such classes.” This last clause 
(italics ours) shows the influence of the opinion 
of Rogers, J., in the Masses Publishing Co. v. 
Patton, 246 Fed. 24, where this broader rule 
of construction was announced. Judge Amidon, 
in a recent case in the District Court for the 
Northern District of North Dakota (not yet 
reported), refused to follow the Masses case 
and held that the indictment must allege that 
the words charged as being within the Act 
“were either spoken personally to men belong- 
ing to either of the classes mentioned in the 
Act, whose names are given, or that they were 
spoken in a public audience composed in part 
of such men.” 

Judge Munger criticises Judge Amidon’s con- 
struction as too “narrow.” In the case of ob- 
struction of the recruiting and enlistment serv- 








E. ‘ 





YIM 





“Vee BS 


= we SO or 





— we ee 





i 





YIM 


VoL. 87 


CENTRAL LAW JOURNAL 


401 








ice, however, Judge Munger declared that “it 
should be averred that the message did reach 
someone engaged in such service.” The court 
held, therefore, that an indictment of a news- 
paper publisher for an alleged seditious article 
was insufficient because it contained “no allega- 
tion that any of those to whom the paper went 
were subject to enlistment or were engaged 
in recruiting, nor description of any other man- 
ner in which the recruiting or enlistment serv- 
ice was affected.” 


The court held, with reference to the pro- 
vision of the Act relating to false statements 
intended to interfere with the operation of the 
military and naval forces, that an attack upon 
the security of the Liberty Loan was an inter- 
ference with the operation of the success of 
the military and naval forces, saying that the 
article published “decries the sale of the bonds 
of the United States, needed for the war, and 
seeks to depress the spirit of firmness and en- 
thusiasm of the citizen in the support of the 
United States in the conduct of the war that 
is as essential to the armies in the field as is 
the furnishing of munitions, and it is at least 
not necessary to particularize further than this 
in the indictment.” The indictment in this 
case was sustained. 


In another case the court holds that a count 
in an indictment which merely criticises the 
entry of the United States into the war, with- 
out alleging an intent to promote the cause of 
the enemies of the United States, “is bad.” 
“Criticism of one’s own country in time of 
war,” says Judge Munger, “is not necessarily 
a support of an enemy country, as it may be 
consistent with a more vigorous conduct of the 
war. It may also be consistent with an equal 
or stronger opposition. to the cause of the en- 
emy, and may express abhorrence of both con- 
testants and fhe cause of each.” The court 
holds, however, that if the indictment goes 
further and shows that “the defendant sought 
to impress this hearer with his, opposition to 
the entry of the United States into the war, 
at the same time deriding and denouncing the 
well-known causes for the declaration of the 
war as false,” that then the indictment would 
be sustained, since this would be an expres- 
sion of an opposition to the cause of the United 
States. 





EMPLOYERS’ LIABILITY ACT—DAMAGES 
“DIMINISHED” BY FINDING OF CON- 
TRIBUTORY NEGLIGENCE. — Some _ dif- 
ficulty is being found by attorneys in framing 
proper instructions on the subject of contribu- 





tory negligence under the section of the Em- 
ployers’ Liability Act, which provides: 


“The fact that the employe may have been 
guilty of contributory negligence shall not bar 
a recovery, but the damages shall be diminished 
by the jury in proportion to the amount of neg- 
ligence attributable to such employe.” 


In the case of Crecelius v. Chicago M. & St. 
P. Ry. Co., 205 S. W. 181, the Supreme Court 
of Missouri reversed an otherwise proper ver- 
dict because of a bad instruction on this point. 
We quote only the last half of the instruction, 
wherein the court assumes a finding of con- 
tributory negligence, towit: 


“And if the jury believe from the evidence 
that defendant was negligent in the way and 
manner mentioned in plaintiff’s preceding in- 
structions numbered 2 and 3, and that such neg- 
ligence, if any, contributed as a direct cause 
to the death of Walter Crecelius, then, even 
if you should find and believe from the evi- 
dence that the deceased, Walter Crecelius, was 
guilty of contributory -yegligence, such finding 
and belief and such fact of contributory negli- 
gence would not authorize a verdict in favor of 
the defendant railroad company, but would only 
authorize that the damages assessed by you in 
favor of the plaintiff be diminished by the jury 
in proportion to the amount of negligence at- 
tributable to said Walter Crecelius.” 


This instruction appears to have been writ- 
ten by plaintiff’s attorney, who feared to meet 
squarely the issue of contributory negligence 
and thus stumbled to defeat with a good case. 
In reversing and remanding the case because 
of this instruction, the court said: 


“We are clearly of the opinion that the impera- 
tive command of the federal statute, requiring 
the jury to diminish the damages, in the mode 
stated, in the event that they find that the 
deceased was guilty of contributory negligence, 
was not conveyed to the triers of fact by the 
use of the mere permissive word ‘authorize.’ 
This word as here used means ‘to warrant; to 
justify; to furnish a ground for.’ Webster’s 
Dict. It does not connote the idea that pursuant 
to the statute the jury must so diminish the 
damages. It merely permits the jury to do so, 
leaving it to the discretion of the jury whether 
they actually do so or not. The jury should 
have been told that, even if they should find 
and believe from the evidence that said Crece- 
lius was guilty-of contributory negligence, such 
finding and belief, and such fact of contribu- 
tory negligence, would not authorize a verdict 
in favor of the defendant, but would make it 
necessary for the jury to deduct from the total 
amount of damages, if any, which the jury 
might find plaintiff had sustained by the killing 
of said Crecelius, such sum as the jury might 
find to be equal to the proportion which the 
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negligence attributable to said Crecelius bears 
to the causal negligence attributable to both 
Crecelius and the defendant.” 


The decision follows the interpretation of 
this section by the United States Supreme 
Court, in Seaboard Air Line v. Tilghman, 237 
U. S. loc. cit. 501. 








TAXING THE SUPREME COURT A 
CONSTITUTIONAL HERESY. 





The Virginia Bill of Rights solemnly as- 
severates “that no free government or the 
blessings of liberty can be preserved to any 
people but by * * * a frequent recurrence 
to fundamental principles.” It is as if our 
forefathers felt the necessity of occasionally 
returning from the dead, that later genera- 
tions might not step in where angels fear 
to tread. 

“Aerial spirits, by great Jove designed 

To be on earth the guardians of mankind: 


Invisible to mortal eyes they go, 
And mark our actions, good or bad, below.” 


The most mischievous heresy that ever 
endangered the American Republic is the 
proposal in Congress to levy a tax upon 
the' salaries of the members of the Federal 
Supreme Court. It is destructive of the 
most vital element of the Government—the 
independence of the judiciary. It is one 
principle upon which there was unanimity 
of opinion in the Federal Constitutional 
Convention. There was even stubborn an- 
tagonism against the provision allowing 
the Congress to increase compensation. 
There was a historically grounded fear of 
legislative dominance and control. ‘The 
principle is exactly expressed by Hamilton 
in the Federalist (LXXIX), where he says: 


“Next to permanency in office, nothing 
can contribute more to the independence 
of the judges than a fixed provision for 
their support. The remark made in relation 
to the President is equally applicable here. 
In the general cqurse of human nature a 
power over a man’s subsistence amounts to 
a power over his will; and we can never 





hope to see realized in practice the complete 
separation of the judicial from the legisla- 
tive power, in any system which leaves the 
former dependent for pecuniary resources 
on the occasional grants of the latter.” And 
he might have added the occasional attacks 
of the latter. 


Said Mr. Jefferson, in July, 1776: “The 
dignity and stability of government in all 
its branches, the morals of the people and 
every blessing of society depend so much 
upon an upright and skilful administration 
of justice that the judicial power ought to 
be distinct from the legislative and execu- 
tive, and independent of both.” Said Mr. 
Hamilton, who opposed Mr. Jefferson in 
almost everything else: “The complete in- 
dependence of the courts of justice is pe- 
culiarly essential in a limited Constitution. 
* * * Without this all of the reservation of 
particular rights or privileges will amount 
to nothing. * * * Nor does this conclusion 
by any means suppose a superiority of the 
judicial power over the legislative power. 
It only supposes that the power of the people 
is superior to both.” Said Mr. Madison: 
“Tf this Government ever falls, it will be 
caused by the encroachment of the’ legisla- 
tive department upon the judicial.” And it 
matters not whether it is done directly or 
indirectly.” Said Mr. Jefferson in later 
years: “Render the judiciary respectable by 
every possible means, to-wit: firm tenure 
in office, competent salaries and reduction 
of their numbers. * * * This branch of the 
Government will have the weight of the 
conflict on their hands because they will be 
the last appeal of reason.” Montesquieu 
said: “There is no liberty if the judicial 
power be not separated from the legislative 
and executive. * * * There would be an end 
to everything were the same man * * * to 
exercise these three powers—that of exact- 
ing laws, that of executing the public reso- 
lutions and of trying the causes of individ- 
uals.” 

The Pivotal Point. “The power to tax 
is the power to destroy,” declared John 
Marshall, which thought is the corrollary 
to the proposition just laid down. And 
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how easily it becomes effective. Let us see. 
The members of the Federal Supreme 
Court were drawn from private productive 
life and are sequestered in a non-productive 
public service. That a living wage was 
fixed as compensation for their services is 
but an assumption of honest Congressional 
motives. That the earning power of the 
judges is neither increased nor decreased 
by either prosperity or depression, is but 
stating that those economical elements were 
considered by practical men. The sole ef- 
fect of a legislative tax on judicial salaries 
is, therefore, a “diminution” of their com- 
pensation. The obvious result is to destroy 
the independence of the judiciary of Amer- 
ica, in a manner suspected and cautiously 
guarded against. 


A popular faith in and veneration for the 
Supreme Court of the United States is the 
element that coheres the union of the states. 

The Federal Convention. ‘That there is 
no error in this deduction let it be demon- 
strated by the history of the Federal Con- 
stitution Convention. It is known that the 
debates revolved around the Virginia “Reso- 
lutions” offered by Mr. Randolph. (Scott’s 
Jour. Fed. Const. Res. 9, p. 62.) It is now 
stated that the ninth resolution, concern- 
ing judicial tenure and compensation, un- 
derwent no change except a perfection of 
diction and the grant of permission to in- 
crease salaries. Madison’s was the only 
vote cast against this and he subsequently 
spoke in its favor in the Virginia Ratifica- 
tion Convention (Elliott’s Debates, Vol. 3, 
p. 5387). 


The Virginia Resolution read as follows 
(Scott’s Jour., supra) : 


“RESOLVED: That a National Ju- 
diciary be established * * * to hold office 
during good behavior, and to receive punc- 
tually, at stated times, fixed compensation 
for their services, in which no increase or 
diminution shall be made, so as to affect 
the persons actually in office at the same 
time of such increase or diminution.” 


For Purposes of Comparison. It event- 
ually appeared in the Constitution in these 





words (Art. III, Sec. 1) : “* * * Shall hold 
office during good behavior, and shall at 
stated times, receive for their services a 
compensation which shall not be diminished 
during their continuance in office.” 


Mr. Randolph made his motion on May 
29th. The ninth clause of the “Virginia 
Resolutions” came under consideration on 
June 4th (Scott’s Jour. Const. Con., pp. 
107, 8). On June 5th, after an energetic 
discussion of other features of the Ninth 
Resolution, the sentence above quoted “was 
unanimously agreed to.” On June 15th, 
Mr. Patterson of New Jersey laid before 
the Convention a complete plan for a Con- 
stitution as a substitute for Mr. Randolph’s 
Virginia Resolutions. Although known as 
the “New Jersey” substitute it is historical- 
ly established that “it was a concerted plan 
by Connecticut, New York, New Jersey, 
Delaware, and perhaps, Mr. Martin from 
Maryland, who made with them a common 
cause.” (Id. p.163n.) The Virginia plan 
of compensation was not disturbed, as it 
appeared in the Ninth Resolution. There 
was absolute unanimity on this one point— 
the independence of the Judiciary (Id., p. 
165). On July 18th (Id, p. 377) the 
clause “to hold their offices during good 
behavior and to receive fixed salaries” was 
agreed to nem con. ‘The next clause in 
which “no increase or diminution shall be 
made so as to affect the persons actually 
in office at the time,” Mr.-Gouverneur Mor- 
ris moved to amend by striking out the 
words “or increase.” ‘This appears to be 
the first division of any kind on this sub- 
ject. “He thought the Legislature ought 
to be at liberty to increase salaries, as cir- 
cumstances might require; and that this 
would not create any improper dependence 
in the judges.” Dr. Franklin favored it. 
Mr. Madison feared “an undue complais- 
ance” in the judges may be felt towards the 
Legislature. Finally the whole clause was 
agreed to unanimously. (Id., p. 378.) Mr. 
Madison afterwards said of this, in the 
Virginia Convention (3 Elliott’s Deb., 537), 
“I wished myself to insert a restraint on 
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the augmentation, as well as diminution of 
their compensation and supported it in the 
Convention. But I was overruled. I must 
state the reasons which were urged. They 
had great weight. The business must in- 
crease. If there was no power to increase 
their pay, according to the increase in busi- 
ness during the life of the judges, it might 
happen that there would be such an ac- 
cumulation of business as would reduce the 
pay to a most trivial consideration.” 


On July 26th “the proceedings since Mon- 
day last were unanimously referred to the 
Committee on Detail; and the Convention 
then unanimously adjourned till Monday, 
August 6th, that the Committee on Detail 
might have time to prepare and report the 
Constitution.” (Scott’s Journal, p. 447.) 
On August 6th, Mr. Rutledge delivered the 
report of the Committee (Id., p. 449) in 
printed form. The sentence in question 
read as follows (Id., p. 458): “Art. XI, 
Sec. 2. “The judges of the Supreme Court, 
and of the inferior courts, shall hold their 
offices during good behavior. They shall, 
at stated times, receive for their services a 
compensation, which shall not be dimin- 
ished during their continuance in office.” 

On August 27th (Id., p. 615), “Mr. Madi- 
son and Mr. McHenry moved to reinstate 
the words ‘increased or’ before the word 
‘diminished’ in Article XI, Section 2.” Mr. 
Morris opposed it and “Mr. Mason con- 
tended strenuously for*the motion.” His 
only idea was “not to affect persons in 
office’ even through the “change of the 
value of metals” and the changing condi- 
tions of society. General Pinckney (Id., 
616) argued that “The importance of the 
judiciary will require men of the first tal- 
ents; large salaries will therefore be neces- 
sary, larger than the United States can af- 
ford in the first instance. * * * He did not 
think it would have a good effect, or a 
good appearance, for new judges to come 
in with higher salaries than the old ones.” 
The proposed amendment received but one 
vote—that of Mr. Madison of Virginia. Mr. 
McHenry had seen the light and Mr. Madi- 





son was silent. Mr. Madison then pro- 
posed that no increase “shall perate be- 
fore the expiration of three years,” but the 
motion only received two vo'es—one from 
Maryland and his own. 

Thus it appears that there was no change 
in the “Virginia Resolution” except to per- 
mit of an increase in compensation because 
“the importance of the judiciary will require 
men of the first talent. Large salaries will 
therefore be necessary.” Thus it appears that 
the independence of the judiciary was the 
pivotal, and the one, thought and object of 
all men connected with the formation of 
Article XI, Section 1, of the Constitution 
of this Government, and that the Congres- 
sional “power to tax is the power to de- 
stroy.” This country needs a recrudescence 
of the Colonial reverence and respect for 
the courts and the importance of protect- 
ing the Judicial Department from encroach- 
ment by the Legislative Department. This 
calls for popular education of the people in 
the fundamental principles of government— 
in the spirit of the fathers, lest we forever 


‘forget. 


Said George Washington: “In propor- 
tion as the structure of Government gives 
force to public opinion, it is essential that 
public opinion should be enlightened.” Is 
the professional and lay press free from 
criticism, that such a step should have been 
entertained by Congress little more than a 
century and a quarter after the erection of 
the Government? Has it done its duty in 
helping the new generations to “frequently 
recur to fundamental principles” that “they 
may be enlightened” as to the intentions 
and objects of these noble forbears who 
founded this great American Republic? 
Otherwise they cannot understand, for they 
are strangers. Said Longfellow (Haunted 
House): 


“The stranger at my fireside cannot see 

The forms I see, nor hear the sounds I hear: 
He but perceives what is: while unto me 

All that has been is visible and clear.’ 


THomas W. SHELTON. 
Norfolk, Va. ’ 





XUM 








YUM 





VoL. 87 


CENTRAL LAW JOURNAL ia 405 








THE WAR AND THE LAW OF 
TITLES. 





The war has, of course, changed every- 
thing. Men of all pursuits find themselves 
confronted with new conditions and work- 


‘ ing under new rules. Even the prosaic title 


examiner, reading over his monotonous ab- 
stracts, must learn new war legislation ; and 
so a discussion of these recent changes is 
thought to be of timely and general interest. 

The Stamp Acts—The Stamp Acts of 
1914 and 1917 are remarkable in failing to 
answer most of the title man’s questions. 
The first thing we want to know is whether 
the omission of stamps affects the validity 
of the deed, as a conveyance, as notice, or 
as evidence. The acts themselves are silent 
on these points, but the Treasury Depart- 
ment, in a letter dated May 27, 1918, claims 
that under section 805C, the provisions of 
the Act of 1898 are still effective, and these 
provisions make unstamped deeds invalid 
and prohibit their being recorded or used 
as evidence. The various state supreme 
courts have passed on this question, and 
while a few hold the deed void, the great 
majority have decided that the Federal gov- 
ernment can only prescribe rules governing 
Federal courts, and that provisions invali- 
dating deeds need not be followed by state 
courts.* 


A question interesting to those who issue 
guaranties or title insurance is whether such 
policies need be stamped. The Act is vague 
on this point, but the Treasury Department, 
in a letter of the collecter dated March 11, 
1918, and in Treasury Decisions 2704 and 
2588, maintains that title insurance or guar- 
anty policies must be stamped under Sec- 
tion 2 of Schedule A. 


It is sometimes asked, who must pay for 
the stamps? The answer is that the grantor 
must pay under Sec. 800 of the Act of 


(1) 22 Cyc. 1619, 1620; Boly v. Lake, 54 Mo. 
201; Harvey v. Wieland, 115 Iowa 564; Schultz 
v. Herndon, 32 Tex. 390; Moore vy. Quick, 105 
Mass. 49. 





1917, and the case of Trust Co. v. Gas Co.? 
Both the grantor and grantee are liable crim- 
inally, however, if the proper stamps are 
not affixed.® 


Instruments that do not pass any title 
need not be stamped. ‘This eliminates cor- 
rection and confirmation deeds,‘ releases,’ 
leases,° acknowledgments’ and deeds par- 
titioning land in kind.* 


The real value of the land transferred 
determines the amount of the stamps. Thus, 
the amount of the bid at foreclosure sales 
governs whether the sale is under decree of 
court or in pursuance of a power of sale 
in the mortgage or deed of trust. ‘T. D. 
2310. Exchange deeds are both taxable.° 
Quitclaim deeds are taxable at the true value 
of the property if more than $100.° Where 
there is no real consideration no stamps 
are necessary, as in a deed of gift,’ or 
where a husband conveys to’a straw man 
who reconveys to the wife,’* or where a 
deed is to a trustee without consideration.’* 


It is a familiar feature of the law that 
only the clear or- equity value is taxed.’* 
Hence, a deed to a purchaser with a reser- 
vation of a vendor’s lien is only taxed on 
the equity..° But where a part purchase 
deed of trust or mortgage is given, both the 
conveyance and the notes are taxable in 
full,?* and the department holds that this 
is true, even though the conveyance refers 
to the purchase money mortgage. 


The stamps need not be affixed until the 
consideration passes. Deeds in escrow are 


(2) 90 Fed. 806. 

(3) Sec. 802a and Commissioner’s Letter of 
May 27, 1918. 

(4) TT. D. 2051. 

(5) T. D. 2115. 

(6) T. D. 2599. 

(7) T. D. 2060. 

(8) TT. D. 2051 and 2115. 

(9) TT. D. 2115. 

(10) TT. D. 2051 and 2115. 

(11) TT. D. Jan. 8, 1915. 

(12) T. D. 2061. 

(13) T. D. 2115. 

(14) Act 1917, Schedule A-7; T. D. 2115, 2699. 

(15) T. D. 2123. 

(16) T. D. 2051, 2123, 2599. 
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not taxable until delivery,’’ and contracts 
of sale or option contracts are not taxable ;** 


- also deeds delivered before but recorded 


after the law went into effect need not be 
stamped, but if held in escrow and deliv- 
ered after the law became effective, they 
must be stamped.'® 


Mortgages or deeds of trust securing 
notes are not to be stamped under Section 
% of Schedule A, but the notes secured 
must be stamped under Section 6. Mort- 
gages not securing notes must be stamped 
under Section 1 (except building and loan 
association mortgages). Interest notes need 
not be stamped if they are attached to the 
principal note or contain a statement that 


they are interest notes.*° Renewal prin- 


cipal notes are taxable under Sections 1 
and 6, but mere payment of interest after 
the due date of the principal note does not 
constitute a renewal according to a letter 
of the collector dated June 14, 1918. And 
renewal interest notes are not taxable for 
the same reasons that the original interest 
notes were not. 


Federal Inheritance Tax.—The Estate 
Tax or Federal Inheritance Tax Act of 
1916 and 1917 is a war law that must not 
be overlooked. This tax affects estates of 
residents of the United States that are val- 
ued at over $50,000, exclusive of encum- 
brances, but applies to all estates of non- 
residents of whatever value.** 


The tax also applies to all transfers with- 
in two years of decedent’s death, except to 
bona fide purchasers. A careful title ex- 
aminer in doubtful cases must require that 
a report of the transfer be made to the 
Collector of Internal Revenue and a de- 
cision rendered by him that the sale was 
bona fide. 


(17) T. D. 2051, 2115. 

(18) TT. D. 2599. 

(19) TT. D. 2115. 

(20) T. D. 2101, 2051, 2599, 2123, 

(21) Treasury Regulations No. 37. Estates of 
soldiers and sailors are exempt under the Act 
of 1917. 








The lien of the tax continues as to the 
real estate for ten years,** even though the 
property has been sold by the heirs or dev- 
isees. But if the sale is by order of the 
Probate Court the lien is probably trans- 
ferred to the proceeds.** The same rule 
seems to apply if sold under power of sale 
in the will?* Even though the tax as re- 
turned is paid, the department may assess 
a larger amount, making it impossible for 
a title examiner to be certain that the lien 
of the tax is removed. 


The tax is, strangely enough, made a lien 
on property held as tenants by the entirety 
or joint tenants, and passing to or remain- 
ing in the survivor. Doubts have been ex- 
pressed as to the validity of this provision 
where no fraud can be shown. The de- 
partment: has ruled that only half of such 
estates are taxable.** 


Estates of persons who died before Sep- 
tember 8, 1916, are not subject to the tax,*° 
but transfers within two years of death are 
subject even though before the above 
date.*’ 


Soldiers’ and Sailors’ Civil Relief Act.— 
The Moratorium or Soldiers’ and Sailors’ 
Civil Relief Act of 1918 also affects titles, 
as regards foreclosures of mortgages and 
deeds of trust. Under Sec. 302 it would 
seem that foreclosures of mortgages exe-. 
cuted before the entry into military service 
of the owner are invalid unless the court 
finds that being in the service does not af- 
fect the owner’s ability to pay. Questions 
immediately arise as to what service of 
process is necessary on the soldier; what 
facts must appear in connection with the 
War Department as to ability to pay, and 
whether the soldier, or his heirs, would 
have any rights after the war as is pro- 


(22) Regulations No. 37. 

(23) Mellon’s Appeal, 114 Pa, St. 564. 

(24) Brown v. Lawrence, 133 N. Y. App. Div. 
753. 

(25) T. D. 2450. 

(26) Regulation No. 37. 

(27) T. D. 2385. 
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vided by Section 200 of the Act, arising in 
other judicial proceedings. These questions 
are not satisfactorily answered in the Act 
and it is of such recent date that no de- 
cisions have been rendered thereon. In 
states where foreclosures are by sale under 
power in the deed of trust it is doubtful 
what proceedings are to be taken.** - 


Titles under execution sales are subject 
to redemption by the soldier or his heirs 
within thirty days after his discharge or 
death.2® There is a saving clause in favor 
of bona fide purchasers, but it is not clear 
how one can be a bona fide purchaser, 
knowing the provisions of the act and the 
existence of the war. ‘Titles under tax sales 
are also subject to redemption within six 
months after termination of service.*® The 
Act also prohibits eviction for rent without 
permission of court and perhaps of the War 
Department.** 


The Alien Enemy Property Act—The 
Alien Enemy Property Act of 1917 is an 
eighteen-page document containing several 
enactments of interest to title men. In the 
first place, it prohibits all trading with the 
enemy, including buying, selling or mort- 
gaging any property by or to any enemy. 
The term enemy includes all our gwn cit- 
izens residing in the enemy or ally of en- 
emy country, as well as aliens residing there, 
but not enemy aliens residing here except 
under proclamation of the President.** 
Aliens interned here are enemies.under a 
presidential proclamation. 


It is, provided that the Alien Property 
Custodian shall take over all property af- 
fected, but no provision is made as to any 
notice to be filed in the recorder’s office.™ 


(28) Sec. 302-3. 
(29) Sec. 200-4. 
(30) Sec. 500-3. 
(31) Sec. 300-1. 
(32) Sec. 2. 

(33) Sec. 6 and 7. 





This very greatly increases the risk of in- 
suring or guaranteeing titles. 


The Alien Property Custodian can con- 
vey the property under order of the Presi- 
dent under Sec. 9, but subject to the pos- 
sibility of suit being brought within six 
months after the war. Sale can also be 
had under Sec. 12 under regulations by the 
President. Under Sec. 17, however, the 
U. S. District Court is given jurisdiction 
to issue process and enter orders, but the 
extent of this jurisdiction is left in doubt. 
The President has ordered that real prop- 
erty of a value of less than $10,000 can be 
sold at private sale. 


After the war the property then held by 
the custodian shall be disposed of as Con- 
gress shall direct.** It is interesting to note 
in this connection that by Article 53 of the 
Hague Convention, the property rights of 
enemy individuals that have been suspend- 
ed during a war revive at the declaration 
of peace. ‘Title through the custodian’s 
deed is also probably subject to dower, to 
the rights of the individual state under the 
state alien laws and to the possibility that 
the party may not be alive or may not be 
an alien. 


Alien Property Rights in General.— 
Aliens’ Property Rights in General become 
of particular interest during a war. 


It is familiar law that the treaties of the 
United States are supreme in governing the 
rights of aliens.** But just what treaties 
have been made is not so familiar. An 
examination of the existing treaties dis- 
closes the fact that practically the same 
clause is in all our treaties with the prin- 
cipal powers. This clause does not in any 
way permit purchases of real property by 
aliens, and only allows descent and devise 
to them for the purpose of converting the 


(34) Seec.°12. 
(35) U. S. Const., Art. 6. 
Riggs, 133 U. 8. 258. 


De Geoffroy ‘v. 
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realty into cash and removing the proceeds 
within a reasonable time.* 


The various states have extended the 
rights of aliens to a greater or less degree. 
About half the states have removed all dis- 
abilities. Others recognize resident aliens 
but not non-residents. Still others allow 
descent and devise but not purchase, and 
some require sale within a certain time. 
Some courts hold that title through an alien 
will be good unless questioned by the state 
before the conveyance, but this rule is by 
no means universal. 


War effects only a suspension and not a 
confiscation of alien enemies’ rights. Treat- 
ies are not abrogated but only suspended 
during the war,** and suspended rights re- 
vive after peace.** It is well for title ex- 
aminers to remember also that the statute 
of limitations does not run against alien 
enemies who could not sue in our courts 
during a war.*® 


It is thus seen that the Effect of the War 
on the Law of Titles has been of great im- 
portance. Indeed, it has placed the entire 
subject in a position of grave doubt as to 
numerous essential propositions. Some of 
our questions have been answered by com- 
petent authority, it is true, but many have 
not, and the whole situation can be summed 
up by saying that lawyers and title investi- 
gators must pass with great care, or reject 
entirely, many titles coming within the pur- 
view of the War Legislation, and that they 
must investigate particularly the conditions 
surrounding titles to be insured or guar- 
anteed. | 


McCune GILL. 
St. Louis, Mo. 


(36) Treaties and Conventions, 27, 45, 352, 
562, 895, 936, 920, 1009. 

(37) Society, ete, v. New Haven, 8 Wheat. 
(U. 8.) 464. 

(38) Atkins v. Rison, 25 Ark. 138. 

(39) 25 Cye. 1285; Robson v. Wall, 10 Am. 
Dec. 623. 





CARRIERS OF GOODS—SHIPPING REGULA- 
TIONS. 





SPOKANE VALLEY GROWERS' UNION yv. 
SPOKANE & I. E. R. CO. 
Supreme Court of Washington. 
Sept. 25, 1918. 


175 Pac. 184. 








A carrier is bound to take all freight offered 
for carriage, and cannot refuse to carry frost- 
bitten fruit, even though offered by the shipper 
under interstate commerce tariffs, under an 
option whereby the carrier must assume all 
liability due to frost, freezing, or overheating, 
not the direct result of the negligence of the 
shipper. 


MOUNT, J. This action was brought to re- 
cover damages for an alleged wrongful re- 
fusal to receive for carriage a carload of ap- 
ples tendered by the plaintiff. The facts were 
stipulated. Judgment was rendered in favor 
of the plaintiff. The defendant has appealed. 


The facts are as follows: The appellant is 
a common carrier of freight, as designated 
in the tariffs filed with the Interstate Com- 
merce Commission. The appellant maintained 
a rate jointly with the Great Northern Railway 
Company for carrying boxed apples in carload 
lots over its own line and that of its connect- 
ing carrier, the Great Northern Railway Com- 
pany. Tariff 25C and supplement No. 7 pro- 
vided as follows: 


“In order that shipments of perishable freight 
may be protected from loss on account of frost, 
freezing, or overheating during the period Octo- 
ber 15th to the following April 15th, inclusive, 
the shipper shall either assume responsibility 
for such protection or request the carrier to 
do so. 


“The shipper must specify on orders for 
empty cars, or in such manner as is provided 
by carrier prior to the loading whether he de- 
sires to ship under Ventilation or Shippers’ Pro- 
téctive Service (see Option No. 1, page 24 of 
tariff, and as supplemented), or under Carrier’s 
Protective Service (see Option No. 2, page 25 
of tariff, and as supplemented), and no change 
from one service to different service will be 
permitted after shipper has commenced loading 
of car. 


“When the shipper neglects or refuses to 
specify as above provided, whether he desires 
the freight to be transported under Option No. 
1, page 24 of tariff (and as supplemented), 
or under Option No. 2, page 25 of tariff (and as 
supplemented), the shipments will be trans- 
ported subject to all the terms of Option No. 
2, page 25 of tariff (and as supplemented), in 
which event the agent at point of origin will 
enter on bill of lading and waybill the follow- 
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ing indorsement: ‘Protective Service under 
terms Option No. 2 assumed by carrier.’ 


“Shipper must make one of the following in 
dorsements on bill of lading: ‘Responsibility 
for damage from frost, freezing, overheating, 
or protection against heat, assumed by ship- 
for ‘Liability for damage from frost, freezing, 
per’ or overheating to be assumed by carrier.’ ”’ 


Under the head of “Option No. 1” 
provided: 


it was 


“Under this option the shipper assumes all 
responsibility for loss due to frost, freezing, or 
overheating not the direct result of the negli- 
gence of the carrier. . 

“The following notation must be shown on 
bill of lading: ‘Responsibility for damage from 
frost, freezing, or overheating assumed by ship- 
per.’ ” 


Under the head of ‘Option No. 2” 
this provision: 


appears 


“Under this option, the carrier assumes all 
liability for loss due to frost, freezing, or heat- 
ing, not the direct result of the negligence of 
the shipper. 

“The following notation must be shown on 
bill of lading: ‘Liability for damage from frost, 
freezing, or overheating to be assumed by car- 
rier.’ ” 


Some time prior to December 19, 1916, the 
respondent agreed to sell to one Sawyer, at 
Billings, Mont., 630 boxes of apples. Respon- 
dent was to ship the apples over the lines of 
appellant and one of its connecting carriers, 
either the Great Northern Railway Company 
or the Northern Pacific Railway Company, to 
Billings, Mont. Mr. Sawyer was to have the 
right to inspect the apples at Billings before 
his acceptance of the same. The price for the 
apples, according to the agreement between 
respondent and Sawyer, was $535.95, all freight 
and heater service charges to be paid by the 
purchaser upon the arrival of the apples at 
Billings. Under the agreement with Sawyer, 
respondent was to ship the apples under option 
No. 2 of the tariff above described, the carrier 
to assume all liability for loss due to frost, 
freezing, or heating not the direct result of 
the negligence of the shipper. Thereafter the 
respondent requested the appellant to furnish 
a car to be routed via either the Great Northern 
or Northern Pacific railway in which to ship the 
apples by heater service to Billings, Mont. There- 
upon appellant applied to the Great Northern 
Railway Company for a refrigerator car, and 
upon receiving the same from that company 
furnished such car to the respondent. The 
car was No. 50132 of the Great Northern Rail- 
way Company. The appellant placed the car 
on its loading track or spur at Opportunity, 





Wash., and on the evening of December 19, 
1916, notified the respondent that the car was 
so placed and was ready to be loaded. There- 
upon, on the next day, the respondent loaded 
630 boxes of apples upon the car. These ap- 
ples were packed in boxes of the Northwest 
standard size; the tops, sides, and bottoms 
of the boxes were securely nailed on, entirely 
inclosing the fruit, except for three cracks, one- 
half inch wide, extending lengthwise on the 
top and bottom of the boxes. The apples were 
each separately wrapped in paper and packed 
in layers in the boxes. Prior to the load- 
ing of the apples they had been kept and stored 
in a natural air storage, intended and believed 
to be thus protected against frost, and had 
not previously been stored. or shipped under 
refrigeration. On the same day, December 20, 
1916, respondent, by its president, Edward 
Pierce, requested from the appellant, through 
its agent at Opportunity, a bill of lading for 
said apples, which bill of lading was then and 
there made out in triplicate and tendered by 
the respondent to the appellant. 


(Here follows correspondence, the shipper in- 
sisting on shipment under option 2 and the 
carrier expressing its willingness to ship under 
option No. 1 or under option No. 2, with nota- 
tion on bill of lading that apples were frost- 
bitten at time of receipt for shipment. This 
the shipper declined to accept, but insisted 
on the right to ship under option No. 2, with- 
out notation and offering to indemnify against 
any claim from frost damage prior to loading.) 


The freight was not moved thereafter, and 
the apples were thereupon stored in a ware- 
house in Spokane, and subsequently sold for 
the sum of $286.10, which amount was depos- 
ited with the clerk of the court, to be held 
by him until the determination of this action. 


On these facts the trial court concluded that 
the respondent was entitled to recover for the 
failure of the appellant to carry the apples, 
and gave judgment accordingly. It is apparent 
from this statement of the facts that, after 
the apples were loaded on the car which was 
furnished by the appellant to the respondent 
under option No. 2, a dispute arose between 
the shipper and the agent of the carrier as to 
whether or not the apples had been frostbitten. 
The carrier contended that the apples had been 
frostbitten, and the shipper contended that they 
had not been frostbitten. The carrier there- 
upon refused to carry the apples under option 
No. 2, by which it assumed all liability for loss 
due to frost, freezing, or heating, not the direct 
result of the negligence of the shipper. The 
shipper thereupon offered to indemnify the ap- 
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pellant and its connecting carrier against any 
claim that might be set up against either by 
reason of any frost damage prior to the load- 
ing of the fruit. This offer was declined, and 
the fruit was not shipped. 


The appellant argues that it had a right 
to make reasonable rules and regulations with 
reference to the carriage of fruit; that, when 
its inspectors found that part of the fruit had 
been frostbitten, it had a right to have this 
notation made upon the bill of lading. If we 
may assume that, appellant could refuse to 
ship the fruit without a statement of its true 
condition. The claim that a part of the fruit 
was frostbitten was disputed by the shipper, 
which offered to indemnify the carrier against 
any claim for damages on that account. Under 
these circumstances we think it was the duty 
of the carrier to accept the fruit and to carry 
it as requested by the respondent. The ap- 
pellant is a common carrier of freight. It was 
bound to take all freight which was offered. 
4 R. C. L. §137, page 658. It was liable only 
for its own negligence. 4 R. C. L. §§ 200, 201, 
pages 728 to 730; 10 C. J. § 148, page 121. 
Even under option No. 2, quoted above, it was 
not liable for negligence of the shipper, and 
if the shipper loaded apples which had been 
frostbitten, and which on that account, and 
not on account of the negligence of the carrter, 
became lost, the loss would fall upon the ship- 
per, and not upon the carrier. We are satis- 
fied, therefore, that the trial court rightly de- 
cided the case. 


The judgment is affirmed. 
MAIN, C. J., and HOLCOMB, MACKIN- 
TOSH, and PARKER, JJ., concur. 


Note.—Mandatory Injunction Against Carrier 
Not Demandable for Particular Case—The in- 
stant case is not decisive of any question proposed 
by me for discussion. It involves only a single 
shipment and as to it there is an adequate remedy. 
At law or under the facts the shipper had no right 
to the shipment. My view as to that is that the 
opinion impliedly says he was not entitled to 
any recovery for the failure of the carrier to 
accept and transport the freight offered. Thus, 
the opinion says: “Under these circumstances we 
think it was the duty of the carrier to accept the 
fruit and to carry it as requested by the re- 
spondent.” The case, therefore, involves no 
general principle and by inference admits that 
a carrier may make reasonable regulations in 
the shipment of freight. It seems to me it was 
a reasonable regulation for the carrier to note 
the condition of freight at the time it was offered 
and the requirement that the carrier must re- 
ceive whatever is offered and assume all lia- 
bility for loss from frost, etc., “not the direct 
result of the negligence of the shipper” does not 
embrace a case where the frost damage occurred 
prior to the freight being offered. 








In N. Pac. Ry. Co. v. Van Dusen Harrington 
Co., 245 Fed. 454, L. R. A. 1918 C., 883, it was 
held that there is no jurisdiction in equity to 
compel a carrier to transport a carload of wheat 
in a case where there is nothing involved but 
refusal to perform a plain statutory duty. 

But under its equitable power a court may 
issue a mandatory injunction against a public 
service company to prevent discrimination, where 
the writ is to prevent or establish a condition in 
things—not in the giving of an isolated right as 
to a particular thing. Wiemer v. Louisville 
Water Co., 130 Fed. 251, citing Ex parte Len- 
non, 166 U. S. 556, 17 Sup. Ct. 661, 41 Fed. 1110. 
The principle applicable to carriers is by analogy 
inclusive of the case last cited. 

Thus, also in Coe v. L. & N. R. Co., 3 Fed. 
775, a mandatory. injunction was granted, where 
the ruling was to apply to any shipments tendered 
to the carrier—not a particular shipment. And so 
where one railroad company sought to compel 
another to handle the cars, not a particular car, 
of the other. C. B. & Q. R. Co. v. Burlington 
C. R. & N. R. Co. 34 Fed. 481. 

Where a merchant engaged in buying and sell- 
ing live stock on commission as well as on his own 
account and a railroad tore up and rendered un- 
safe his connections, and his entire business was 
threatened with destruction, the remedy at law 
was held not to afford the protection to which 
he was entitled. Covington Stockyards Co. v. 
a 139 U. S. 128, 11 Sup. Ct. 461, 35 L. ed. 


In Royal Brewing Co. vy. Railroad Co., 217 Fed. 
146, a mandatory injunction was granted against 
a carrier to receive for interstate shipment 
liquor into “dry” territory, because thereby ir- 
reparable damage would ensue to plaintiff’s busi- 
ness. 

In L. & N. R. Co. v. Cook Brewing Co., 223 
U. S. 70, 32 Sup. Ct. 189, 56 L. ed. 355, it was 
held that where a carrier threatens to abjure its 
functions and duties in regard to a particular 
commodity, equity may compel performance 
where a business regarding same would be ruined 
by continuous action with regard to that com- 
modity. In this case it was said by Lurton, J., 
that: “Where the Kentucky local option prohibi- 
tion laws prevailed, and threatened the ruin of 
complainant’s business, relief by injunction against 
such a centinued course of conduct was certain- 
ly one which in such circumstances might be 
granted.” 


In Toledo, etc., R. Co. v. Penna. Co., 54 Fed. 
R. Co., 20 N. J. Eq. 370, it was said a shipper 
is not entitled to preliminary injunction to com- 
pel a railroad to carry particular goods, but it 
would issue against the doing of anything to 
hinder the railroad, by reason of any agreement, 
from refusing to carry a shipper’s goods. 

In Toledo etc., R. Co. v. Penna. Co., 54 Fed. 
738, 5 I. C. Rep. 522, 19 L. R. A. 387, there was! 
a condition brought about by union men refus- 
ing to handle cars of a carrier. Mandatory in- 
junction was granted, the court saying: “The 
normal condition, the status quo, between con- 
necting common carriers under the Interstate 
Commerce Law, is a continuous passage of 
freight backward and forward between them, 
which each carrier has a right to enjoy without 
interruption.” The opinion in this case was by 
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Taft, Cir. Judge, and at the end of a very 
elaborate opinion he quotes from High on In- 
junctions, § 2, as follows: “When there is a will- 
ful and unlawful invasion of plaintiff’s right, 
against his protest and remonstrance, the injury 
being a continuing one, a mandatory injunction 
may issue in the first instance.” For this propo- 
sition many English cases are cited. 


Whatever, therefore, may be excluded as a 
ground for equitable interference, because of 
the remedy at law being adequate, yet it must 
be thought that adequateness is but relative in 
its application to particular conditions. It does 
not operate absolutely in all situations. i. 








ITEMS OF PROFESSIONAL 
INTEREST. 


JUDICIAL PROCEEDINGS AGAINST RAIL- 
ROADS WHILE UNDER FEDERAL CON- 
TROL. 


An important order of the Railroad Adminis- 
tration was issued October 28, 1918. It refers to 
the procedure where railroads are defendants in 
any action at law or point in equity. It is 
known as Order No. 50 and provides as fol- 
lows: 


“Whereas, by the proclamations dated De- 
cember 26, 1917, and April 11, 1918, the Presi- 
dent took possession and assumed control of 
systems of transportation and the appurten- 
ances thereof, and appointed the undersigned 
William G. McAdoo, Director General of Rail- 
roads, and provided in and by said proclama- 
tions that “until and except so far as said 
director shall from time to time otherwise by 
general or special orders determine, such sys- 
tems of transportation shall remain subject to 
all existing statutes and orders of the Inter- 
state Commerce Commission and to all stat- 
utes, * * * but any orders, general or special, 
hereafter made by said director shall have 
paramount authority and be obeyed as such”; 
and 


“Whereas, the Act of Congress, called the 
Federal Control Act, approved March 21, 1918, 
provided that ‘carriers while under federal con- 
trol shall be subject to all laws and liabilities 
as common carriers, whether arising under state 
or federal laws or at common law, except in 
so far as may be inconsistent with the pro- 
visions of this act or any other act applicable 
to such federal control or with any order of 
the President’; and 





“Whereas, since the director general as- 
sumed control of said systems of transporta- 
tion, suits are being brought and judgments 
and decrees rendered against carrier corpora- 
tions on matters based on causes of action aris- 


ing during federal control, for which the said 


carrier corporations are not responsible, and 
it is right and proper that the actions, suits 
and proceedings hereinafter referred to, based 
on causes of action arising during or out of 
federal control should be brought directly 
against the said Director General of Railroads 
and not against said corporations; it is there- 
fore 


“Ordered, that actions at law, suits in equity 
and proceedings in admiralty hereafter brought 
in any court based on contract, binding upon 
the Director General of Railroads, claims for 
death or injury to person, or for loss and dam- 
age to property, arising since December 31, 
1917, and growing out of the possession, use, 
control or operation of any railroad or system 
of transportation by the Director General of 
Railroads, which action, suit or proceeding but 
for federal control might have been brought 
against the carrier company, shall be brought 
against William G. McAdoo, Director General 
of Railroads, and not otherwise, provided, how- 
ever, that this order shall not apply to actions, 
suits or proceedings for the recovery of fines, 
penalties and forfeitures. 


“Subject to the provisions of general orders 
numbered 18, 18-a and 26, heretofore issued by 
the Director General of Railroads, service of 
process in any such action, suit or proceeding 
may be made upon operating officials operating 
for the Director General of Railroads, the rail- 
road or other carrier in respect of which the 
cause of action arises in the same way as serv- 
ice was heretofore made upon like operating 
officials for such railroad or other carrier com- 
pany. 


“The pleadings in all such actions at law, 
suits in equity or proceedings in admiralty now 
pending against any carrier company for a 
cause of action arising since December 31, 1917, 
based upon a cause of action arising from or 
out of the operation of any railroad or other 
carrier, may, on application be amended by 
substituting the Director General of Railroads 
for the carrier company as party defendant 
and dismissing the company therefrom. 


“The undersigned Director General of Rail- 
roads is acting herein by authority of the 
President for and on behalf of the United 
States of America; therefore, no supersedeas 











& 
us 
$ 


a ene tee 


CASE SIRT 





412 





CENTRAL LAW JOURNAL As No. 23 








bond or other security shall be required of the 
Director General of Railroads in any court for 
the taking of or in connection with an appeal, 
writ of error, supersedeas or other process in 
law, equity, or in admiralty, as a condition 
precedent to the prosecution of any such ap- 
peal, writ of error, supersedeas or other pro- 
cess, or otherwise in respect of any such cause 
of action or proceeding.” 
“W. G. McApoo, 
“Director General of Railroads.” 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETH- 
ICS. 





QUESTION No. 158. 


Relation to Client, Infant, Matrimonial Ac- 
trxon, Compensation—Attorney’s failure or re- 
fusal to enter final judgment until compensat- 
ed; His duties to adult and infant plaintiffs 
indicated. 

In the opinion of the committee: 


(a) Is it improper for the attorney for the 
plaintiff in a matrimonial action in the Supreme 
Court of New York to refuse or neglect to 
enter a final judgment after the entry of an 
interlocutory judgment in favor of his client 
(Code Civil Procedure Sec. 1774) because his 
client, after dye demand, fails or refuses to 
pay his compensation in accordance with the 
agreement for his employment? 

(b) If, in the opinion of the Committee, the 
attorney may properly refuse to enter final 
judgment until] he is fully compensated in ac- 
cordance with the agreement for his employ- 
ment, may he properly so refuse if the plaintiff 
is an infant, and the attorney was employed by 
a guardian ad litem, who has failed or refused 
to pay his compensation as agreed? 


ANSWER No. 158. 


In the opinion of the Committee: 

(a) In the case of an adult client, the at- 
torney should either proceed to enter final 
judgment; or signify his willingness to with- 
draw from the action, advising his client fully 
of the client’s rights under Section 1774 Code 
of Civil Procedure, which limits the time, and 
prescribes the conditions, for such entry. 

(b) In the case of the infant plaintiff, the 
attorney should, upon grounds of public policy, 
subordinate hig contract-rights against the 
guardian ad litem te his duties to his infant 
client, and proceed to enter final judgment. 





HUMOR OF THE LAW. 


She: What's the meaning of “Giving com- 
fort to the enemy?” 

He: I think it means “Paying Alimony.”-— 
Cartoon’s Magazine. 





Previous to joining the army he had been a 


lawyer. Getting back to camp rather late one 
night, he was challenged by the sentry. Ob- 
taining no response, the latter lifted his rifle 
and roared: 

“If you move you are a dead man.” 


“Allow me to remark, my good man,” said 
the lawyer-soldier, “that your statement is ab- 
surd. If I move it is excellent proof that I 
am alive. To my mind it is incomprehensible 
that—” . 

“Pass, Mr. Blackstone,’ said the sentry.— 
Buffalo News. 


“What the dickens is the matter with you?” 
furiously demanded the turnkey of Pat O’Brien, 
“kicking up a row at this. time of night?” 

“Sure an’ I only want to go home,” said Pat. 

“Don’t be a fool, man,” said the turnkey, 
coming to see if Pat was quite well. 

“Fool, bedad,” shouted Pat from the other 
side of the bars, “I’m in my rights.” 

“Now look here,” broke in the turnkey, 
meaningly, “you’ve got seven days hard; seven 
days you've got to do, so you’d better do them 
quietly.” 

“Your quite right,” smiled Pat, “Shure, the 
ould boy gave seven days, but, begorra, he 
said nothing about nights, and faith you can 
surely trust me to come back in the morning.” 
—St. Louis Star. 


An Admiral said the other day: 

“Those navy contractors who paid graft com- 
missions to middlemen were very foolish, for 
the Navy has warned contractors time out of 
time to leave the middleman alone. 

“Yes,” the Admiral went on, “the contractors 
who have been bamboozled by middlemen are 
as foolish as the colored gentleman who was 
owed $4. 

“After trying in vain to collect his $4 the 
colored man consulted a lawyer. 

“*What reason,’ the lawyer asked, ‘does the 
debtor give for not paying his debt?’ 

“ ‘Boss,’ said the colored gentleman anxious- 
ly, ‘he’s gimme a mighty good reason, sah.’ 

“*Well, what is it?’ 

“‘*He done hay, boss, dot hes been owin’ 
me dat money so long dat de interest has et 


- it all up.’”—Washington Star. 
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1. Adulteration—Interstate Commerce,—Ship- 
ment in interstate commerce of an adulterated 
food or drug product, which was the subject of 
a single sale and single shipment, although 
consisting of numerous packages, constitutes a 
single offense, under Food and Drug Act June 
30, 1906, § 2.—United States v. Watson-Durand- 
Kasper Grocery Co., U. S. D. C., 251 Fed. 310. 

2. Attorney and Client—Disbarment.—Where 
an attorney acting as administrator cannot ac- 
count for the balance of the estate payable to 
decedent’s heir after being ordered so to do 
by court, -and because of such default judg- 
ment is recovered against the attorney and his 
bondsmen, he has been guilty of unprofessional 
and dishonorable conduct and should be disbar- 
red.—People v. Tilton, IIL, 120 N. BKB. 252. 

3 Bankruptcey—Composition.—wW here judg- 
ment was entered against a firm and the in- 
dividual members within four months of bank- 
ruptey proceedings, and plaintiffs were named 
as creditors, and a composition with creditors 
was confirmed by the bankruptcy court and car- 
ried out, the judgment entered was rendered 
void by the bankruptcy proceedings.—-Green- 
hecner v. Swartz, Pa., 104 Atl. 673. 
Equitable Execution.—Under Purdon's 
Dig Pa, (138th Ed.) p, 2186, giving landlord lien 
for rent due on property on premises when 
taken in execution, bankruptcy of the tenant 
operates as an equitable execution, and the 
landlord is entitled to payment from the pro- 
ceeds of the property.—In re Delaney, U. 8. 
D, C., 261 Fed, 425. ° 

5.——Equitable Proceeding.—Under Bank- 
ruptey Act, § 47, giving the trustee the rights 
of a ereditor holding a lien by legal or equit- 
able proceedings, or having an execution. re- 
turned unsatisfied, the trustee of a Mas- 
sachusetts bankrupt takes the property of the 
debtor, personal as well as real, subject to 
whatever equitable interests existed at ent: 
eaaten aon re Gay & Sturgis, U. 8, D. . 251 
Fed, 420. 

6.——Farming- —Stock raising and dairying in 
connection with and incidental to tillage of the 
soll are in common parlance a part of farm- 
ing, and therefore, though the word “farming, 
used in the Bankruptey Act, is broader than 
“tHlage of the soil,” stock raising, ete, in 
order to be included therein, must be inciden- 
tal to tillawe of the soil—In re Brown, U. 8, 
D. C, 261 Fed, 365, é 

7.—~—-Joinder of Petitioners.——-Where a_ peti- 
tioner’s assignor was a creditor at the time 
of the debtor's commission of an act of bank- 








ruptcy, the assignee may join as a petitioner 
in bankruptcy having the same rights as his 
assignor, except in cases where the assignment 
was taken as a part of an unlawful or oppres- 
sive scheme.—In re H. E. Page Motor Car Co., 
U. S. D. C., 251 Fed. 318 

8.——Proof of Claims.—On application to stay 
proceedings on a claim against the bankrupt 
pending determination of application for dis- 
charge, the bankruptcy court may pass on the 
character of the claim; but, if it is evidenced 
by a judgment, the court will not go behind 
the judgment, and will stay proceedings if the 
judgment appears to be dischargeable.—In re 
Lusch, U. S. D. C., 251 Fed. 316. 

9.——Proot of Claims.—That a bank which 
lent money to a manufacturing. corporation, 
taking secured nates therefor, made an ultra 
vires agreement to accept a share of the net 
profits of the business, from which it received 
nothing, does not debar it from proving its 
notes against the corporation in bankruptey.— 
In re Machine Metal Products Co., U. S. Cc. Cc. 
A., 251 Fed. 280. 

10. Statutes of Limitation—To entitle a 
creditor to vote at the election of a trustee, 
his statement of claim should show the date 
of the indebtedness, to exclude the possibility 
of the defense of limitation.—In re Eisenberg, 
Vv. S. D. C., 251 Fed. 427. 

11.—---Waiver.—Where a bankrupt made a 
common-law assignment, which included its 
rights in a lease containing a condition against 
assignment, and the lessors accepted from the 
assignee rent for the month of the assignment, 
the lessors have no provable claim for damages 
for breach of the condition, the lessee having 
been adjudicated a bankrupt, for acceptance of 
rent from the assignee was waiver; if the as- 
signee be deemed to have exercised his option 





and accepted the lease.—Ratshesky v. Whiting, 
U. S.C. C. A., 251 Fed. 268. 
12. Banks and Banking—Monthly'  State- 


ments.—Where depositor did not examine 
monthly statements from a bank, and thus an 
employe of the depositor forged successive 
checks throughout a year, depositor was not 
entitled to recover money so paid out, especial- 
ly where monthly notices required depositors 
to report discrepancies within 15 days.—Califor- 
nia Vegetable Union v. Crocker Nat. Bank of 
San Francisco, Cal., 174 Pac. 920. 

13.——-Trust Funds.—Where trust fands have 
been mingled with general funds of a bank, 
before trust can be imposed, as against credit- 
ors of the bank, it must be shown that the 
trust fund still exists and came into the hands 
of the bank's receiver ——Board of Com’rs of 
Dona Ana County v. Clapp, N. M., 174 Pac. 998. 

14. Brokers—Agency.—Defendant having em- 
ployed two brokers and they being engaged in 
an effort to sell the property to the same per- 
son, could not rightly interfere to prevent con- 
summation of sale by one in order to favor the 
other, although he could render assistance by 
accompanying the brokers upon inspection of 
property, boosting the sale by commendation, 
etce.—Lumsden y. Jones, Tex., 205 S. W. 375. 

15. Carriers of Goeoeds——Tariffs.—Railroad 
sued for failure to transport merchandise with- 
in specified time, as orally agreed, cannot in- 
troduce evidence to prove its tariff, established 
pursuant to regulations of Interstate Commerce 
Commission, did not permit contracts for ex- 
pedited shipments, not having pleaded the mat- 
ter.—John Vittucci Co. v. Canadian Pac. Ry. 
Co., Wash., 174 Pac. 981 

16, Carriers ef Passengers—Intention to Board 
Train.—One intending to become a passenger, 
who was injured in the depot while waiting for 
his train, and who subsequently boarded the 
train, must be presumed to have paid the regu- 
lar fare.—Ft. Worth & D. C. Ry. Co. Vv. Brown, 
Tex., 205 S. W. 378. 

17. Chattel Moertgages—Consideration. — A 
chattel mortgage executed to secure surety on 
mortgagor's note, and to secure surety on his 
bond for the payment surety was obliged to 
make thereon, and also cash advanced by such 
surety to mortgagor, held based on good con- 
sideration.—Palo Sav, Bank v. Cameron, lowa, 
168 N. W. Tee 

is.——— ‘Yonstructive Notice.—-Where a mortgage 
bore a marginal notation that the name of in- 
tervener should be substituted wherever the 
name of the mortgagee appeared in the mort- 
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gage and the clerk in recording it omitted the 
marginal entry, the record of the mortgage 
was nevertheless sufficient to put all persons 
gy inquiry.—Palmer v. Leivy, Mo., 205 S. W. 





19. Evidence.—A chattel mortgage was ef- 
fective to give rise to a claim to the personalty 
covered, though when defendant executed it 
he was already bound to pay the amount se- 
cured, and had previously executed other mort- 
gages as security for his indebtedness to plain- 
tiff.—Fairer v. Haynes, S. C., 96 S. E. 694. 

20. Commerce—Interstate Commerce Com- 
mission.—While an interstate railroad company 
is subject to the act to regulate commerce, and 
the provisions of its tariffs filed pursuant to 
section 6 (Comp. St. 1916, § 8569) must be strict- 
ly observed, yet the Interstate Commerce Com- 
mission is without jurisdiction over ocean car- 
riage of export and import traffic destined to 
or coming from nonadjacent foreign countries. 
Pacific Mail S. S. Co. v. Western Pac. R. Co., 
U. S. C. C. A., 251 Fed. 218. 

21. Constitutional Law—wMinisterial Duties. 
—In absence of statute, courts of equity have 
no power to interfere with political parties in 
choice of candidates, nor to regulate or control 
methods and agencies by which they are 
selected; courts having jurisdiction only by ap- 
propriate legal remedies to enforce perform- 
ance of ministerial duties or protection of legal 
rights.—Brown vy. Costen, N. C., 96 S. E. 659. 

22. Corporations—Evidence.—W here stock- 
holders of a corporation made advances, stipu- 
lation in note that note was “to be paid from 
sales of merchandise or sales of treasury 
stock” did not make advances voluntary assess- 
ments, but amounted to nothing more than an 
indication of a willingness to await for some 
time the payment of the notes.—Huey v. Pat- 
terson, Cal., 174 Pac., 989. 

23. Laches.—Where stockholder was in- 
duced to subscribe by misrepresentations, and 
within 60 days, in action against company, cer- 
tain stockholders petitioned for receivership, 
and defrauded stockholder was not guilty of 
laches in intervening within § weeks to rescind 
his subscription end recover money and notes 
in hands of receiver, he is entitled to relief.— 
Independent Van & Storage Co. v. Iowa Mer- 
cantile Cu., lowa, 168 N. W. 782. 

24. Proxy Voting.—Stockholders voting at 
stockholder’s meetings by proxy have a right 
to accompany their proxy with secret instruc- 
tions to the holder as to his manner of voting 
their stock upon certain questions.—State v. 
Cadigan, Wash., 174 Pac. 965. 

25.-——Subscribers.—When at the _ inception 
of its enterprise a corporation issues its stock 
for a consideration in money or property of 
admitted value less than the par value of such 
stock, the subscribers are liable for the unpaid 
portion of the subscription.—Sherman v. Har- 
ley, Wash., 174 Pac. 901. 

26. Dedieation—Easement.—Where an owner 
of land conveyed to a city street through a 
tract of land as shown by a certain map, and 
thereafter the city concluded to open the street, 
but did not use the lands conveyed, but pur- 
chased other lands as a street, the interest con- 
veyed by the deed was an easement and not a 
ar ae of Savannah v. Barnes, Ga., 96 S. 

. 625. 


27. Intent.—Intent requisite to constitute 
a dedication cannot be inferred from a plat by 
placing on it names which import a private 
use as readily as a public use.—City of Balti- 
more v. Gordon, Md., 104 Atl. 536. 

28. Deeds—Leasehold Rights.—Where, to 
clear up the bankrupt’s title, petitioner and her 
sister conveyed all their right, title, and in- 
terest to certain property, such conveyances, 
having been based on a valuable consideration, 
would oy with them any leasehold rights 
which petitioner might have in the land.—in re 
iver Lumber Co., U. S. D. C., 251 Fed. 


409. 

29. Eminent Domain—Evidence of Taking.— 
In condemnation proceeding by a power com- 
pany constructing a dam, it was competent for 
a landowner to prove damage by backwater of 
a former dam of the same height to show what 
his compensation should be; there being no 
question of damage to crops or temporary dam- 
sont Power Co. v. Askew, S. C., 











Moose 





30. Estoppel——Drainage Commission.—That 
drainage commissioners told alderman of city 
that streets and alleys were not benefited by 
proposed drainage district work and would not 
be assessed therefor would not bind the dis- 
trict or estop it to collect such assessment.— 
Kickapoo Drainage Dist. v. City of Mattoon, 
Ill, 120 N. E. 256. ; 

31. Meeting of Minds.—Defendants’ refusal 
to carry out a contract of sale on a stated 
ground did not estop them from attacking the 
contract because it was no meeting of the minds, 
for the assertion of nonliability on the first 
ground could not have given defendants any 
advantage.—Mente v. De Wit Rice Mill Co., U. 
S. C.-C. A, 251 Fed. 252. 


32. Standing by.—Where one without title 
or authority from. real owner assumes to sell 
and convey land in fee, and true owner, know- 
ing facts, consents to and accepts proceeds of 
sale in satisfaction of his interest, he cannot 
thereafter assert his legal title as against buyer. 
—Moore v. Rochester Weaver Mining Co., Nev., 
174 Pac. 1017. 

33. Executors and Administrators—Domicile 
of Decedent.—Where through maladministra- 
tion of an ancillary executor losses occurred in 
Pennsylvania, and the court of the state deter- 
mined the amounts due and ordered devastavit 
made good when the fund is realized, the Penn- 
sylvania creditors will be first paid, and the 
balance then remitted to the domicile of the de- 
cedent.—Commonwealth v. Gregory, Pa., 104 
Atl. 562. 

34. Mismanagement.—Claim against de- 
cedent’s estate presented by daughter-in-law for 
nursing decedent held properly disallowed, 
where claimant, her husband, and decedent had 
lived together on the latter’s farm, and the 
crops and income were regularly divided, and 
claim was not presented until claimant’s hus- 
band, who was executor, had been surcharged 
for mismanagement of the estate—In re Peif- 
fer’s Estate, Pa., 104 Atl. 576. 

35. Frauds, Statute of—Parol Evidence.—An 
ordinary oil and gas lease, permitting the les- 
see to prospect for oil and gas, establishes a 
mere chattel interest, not within any rule, statu- 
tory or otherwise, against conveyances of land, 
except by writing, and the real beneficial owner 
of such property right may be shown by parol. 
—Walla Walla Oil, Gas & Pipe Line Co, v. Val- 
lentine, Wash., 174 Pac. 980. 

36. Performance Within Year.—Where an 
insurance agency contract does not affirmative- 
ly show that it is not to be performed within 
one year, it will be presumed that it is for one 
year, and the statute of frauds will not bar 
an action for its breach within the year.—Par- 
ham-Thomas-McSwain v. Atlantic Life Ins. Co., 
S. C., 96 S. E. 697. 

37. Highways—Prescription—Where a road 
has been used by public for more than 60 years, 
owner, who has recognized such use and makes 
no claim that it was originally permissive, will 
be enjoined from erecting fences across the 
road, although gates could be readily opened 
and would not be locked, where use of road was 
a convenience to persons apphying for injunc- 
tion.—Strong v. Sperling, Mo., 205 S. W. 266. 

38.——Supervisions.—The fact that a highway 
situated within a township forms a continuous 
traveled highway by connection with a high- 
way in adjoining townships does not divest the 
township supervisors of jurisdiction as to vacat- 
ing, ete., over such highway as is within the 
township.—Morton County y. Forester, N. D., 
168 N. W. 787. 

39. Husband and Wife—Abandonment.—IiIn a 
prosecution for wife abandonment, which the 
husband sought to justify by showing that the 
wife’s mother kept a reputed assignation house, 
the general reputation of the house was of it- 
self some evidence that the wife knew of such 
reputation.—Trial v. State, Tex., 205 S. W. 343. 

40. Insanity of Wife-—Where wife was ad- 
judged insane in 1887, an absolute conveyance 
in 1911 by husband of realty, acquired after in- 
quisition, to a corporation for shares of its 
stock, although husband was a director or 
president, could not be set aside in suit by 
wife’s next friend, in view of Code Pub. Civ. 
Laws, art. 45, § 13, as to conveyance of prop- 
erty acquired after inquisition—Kernan v, Car- 
ter, Md., 104 Atl. 530. 
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41, Injunction—Building Restriction.—A bill 
to restrain violation of a parol building re- 
striction entered into between remote predeces- 
sors in title of plaintiffs and defendants, re- 
spectively, was demurrable, where it did not 
allege that defendants or any of their pre- 
decessors in title, except the one who made the 
agreement, had _ notice’ thereof.—Jones _ v. 
Wyomissing Club, Pa., 104 Atl. 551. . 

42. Foreign Manufacture.—Foreign manu- 
facturer of breakfast food could not enjoin city 
from enforcing ordinance penalizing distribu- 
tion of handbills, samples, and other advertis- 
ing without license, on ground of preventing 
irreparable injury, where manufacturer did not 
intend to engage in business in the city, but 
desired to start advertising campaign.—Shred- 
— Wheat Co. v. City of Elgin, Ill, 120 N. E. 





43. Infringement of Patent.—Where plain- 
tiff company sold toys manufactured by defend- 
ant company, securing customers and aiding in 
building up a joint business, after defendant 
has terminated the relation, and pending final 
decree in plaintiff’s suit, the latter is entitled 
to preliminary injunction restraining further 
interference by defendant with its trade through 
threats of litigation for infringement of patent 
rights.—-Baker & Bennett Co. v. John C. Dettra 
& Co., U. S. D. C., 251 Fed. 406. 

44. Innkeeper—Evidence.—In su‘t against 
innkeeper for loss of traveling salesiman’s grip, 
where it appeared that when thief was arrested 
part of goods were recovered, but district at- 
torney kept them to use in evidence, whether 
innkeeper was liable for loss of worth of goods 
recovered, or whether they were recovered 
within a reasonable time, and his liability was 
simply for delay in delivering them, were ques- 
tions of fact.—W. R. Case & Sons Cutlery Co. 
v. Canode, Tex., 205 S. W. 350. 

45. Insurance—Application for—Where an 
applicant for life insurance submitted to a 
medical examination, the report of which, with 
the application and premium were sent to the 





jhome office, from which the policy was issued, 


the application must be deemed accepted on 
date of issuance of policy in the absence of 
evidence of earlier acceptance.—Weber vy. Pru- 
dential Ins. Co. of America, Ill., 120 N. E. 291. 

46. By-Laws.—By-law of benefit insurance 





. society that no lapse of time or disappearance 


of any member shall entitle beneficiary to re- 
cover without proof of actual death, and that 
absence of any member unheard of shall not 
be evidence of death, is void where the certi- 
ficate provides that it shall be payable on death 
of member. affney v.. Royal Neighbors of 
America, Idaho, 174 Pac. 1014. 

47. Suit Charge of Beneficiary.—Where the 
right to substitute another beneficiary exists, 
the insured, without the consent of the original 
beneficiary and subject only to the rules of the 
association, may change his beneficiary at will, 
if he proceeds in substantial compliance with 
the association’s rules.—Wooten v. Grand United 
Order of Odd Fellows, N. C., 96 S. EB. 654. 


48. Estoppel.—If insurer was estopped to 
plead time limitation by its promises to pay 
policy, the estoppel was removed when insured 
was notified that insurer denied liability and 
would contest, and upon receipt of such notice 
insured had a reasonable time in which to com- 
mence action.—Gilbert v. Globe & Rutgers Fire 
Ins. Co. of the State of New York, Ore., 174 
Pac. 1161. 

49. Explosives, Keeping of—The words 
kept, used, or allowed” in an insurance policy 
provision. prohibiting keeping of gasoline on 
the premises mean that gasoline must not only 
be upon the premises, but must be there for 
keeping or storing with some degree of per- 
manence, to violate policy.—D. I. Felsenthal Co. 
v. Northern Assur. Co., Limited, of London, IIl., 
120 N. EB. 268. 

50. Libel and- Slander—Candidate.—In action 
for libel and slander, statements made during 
political campaign charging plaintiff, who was 
a candidate for re-election, with bribery and 
theft, referring to him as “the damn rascal,” 
etce., held an abuse of privilege of criticizin 
candidate and to constitute charges of mora 
turpitude and criminal aishonesty.—Carpenter 
v. Meredith, Va., 96 S. B. 636. 














51. Master and Servant—Contributory Negli- 
gence.—In action by conductor for injuries 
from collision, evidence offered by plaintiff that 
the running of a coach in front of the engine 
was a customary act in regard to his train was 
admissible to counteract any interference of 
contributury negligence in so operating the 
yy ay eae v. Ligonier Valley R. Co., Pa., 104 

tl. ° 


52.-——Course of Employment.—A __ special 
night watchman at yard and dock, who jumped 
from boat,-where he had been making visit 
and drinking, either onto dock, a plank of 
which broke, or into. open water, so that he 
died from exposure, was not injured in per- 
formance of his duty.—King v. State Ins. Fund, 
N. Y., 171 N. Y. S. 1032. 

53. Hazardous Employment.—A casual em- 
ploye, killed by an accidental injury September 
16, 1916, at a plant where a hazardoug employ- 
ment was carried on by the employer, was an 
“employe,” within Workmen’s Compensation 
Law, § 3, subd. 4, as amended by Laws 1916, ec. 
622.—Cummings v. Underwood Silk Fabric Co., 
N. Y., 171 N. Y. S. 1046. 

54. Hours of Service Act.—Where viola- 
tions of the Hours of Service Act occurred be- 
fore the United States entered war, the rail- 
road cempany cannot escape liability on the 
theory that the act should, in view of new and 
unusual conditions, be construed so as to per- 
mit operation of railroads to their full capacity. 
—Atchison, T. S. F. Ry. Co. v. United States, 
U. S.C. C. A, 251 Fed. 261, 

55.—Negligence.—Railroad’s failure to have a 
light in a tunnel 625 feet long and constructed 
on a seven-degree curve was not negligence, 
where its rules required employes operating 
motorecars to exercise great caution and use 
stop signal where view of approaching train 
was obscured.—Brundage v. Southern Pac. Co., 
Ore., 174 Pac. 1139. 

56. Mechanies’ Liens—Notice of Claim.— 
Under the statute, notice to owner that mechan- 
ic’s lien claim has been filed is essential to 
complete right to lien, though owner may know 
lien is in fact claimed.—Lee Canfield Lumber 
Co. v. Heinbaugh, Iowa, 168 N. W. 776. 

57. Mimes and Minerals—Lease.—A holder of 
an option to purchase mining claim, with per- 
mission, pending the option, to work the same 
on condition that he return to the owner a 
specified portion of the profits, is a lessee dur- 
ing occupancy of the property.—Nicholson v. 
Smith, Idaho, 174 Pac. 1008. 

58. Monopolies—Unlawful Agreement. — An 
indictment charging that defendants, with cer- 
tain other members of an association, unlaw- 
fully enterad into a combination in restraint 
of trade, to be brought about by a concerted 
plan, held, despite the use of the word “‘con- 
certed,” which unquestionably often indicates 
an agreement, not to charge an unlawful agree- 
ment, which is the essence of the offense of 
conspiracy under the Sherman Act.—United 
States v. M. Piowaty & Sons, U. S. D. C., 261 
Fed. 375. 

59. Mortgages—Outstanding Title—Where a 
mortgagor is not in possession and has never 
had possession of the land mortgaged to se- 
cure the purchase money, he may set up the 
outstanding title as a defense to the vendor’s 
bill to foreclose.—Etter v. State Bank of 
Florida, Fla., 79 So. 724. 

60. Lien.—Mortgagee cannot be deprived of 
mortgage lien merely because mortgagor did 
not use the money deposited to his:account and 
stated to a subsequent mortgagee that the prior 
mortgage would be released because he had not 
then received the fund to which it referred.— 
Boynton v. Remson, Md., 104 Atl. 527. 

61. Municipal Corporations—Claims for Dam- 
ages.—Portland City Charter, § 282, providing 
that “claims for damages” against the city 
must be presented to the auditor within six 
months after accrual, does not include claims 
arising ex delicto for personal injuries from 
defective sidewalks, from which liability sec- 
tion 281 attempts to exempt the city. Iby v. 
City of Portland, Ore., 174 Pac. 1159. 

62. Misrepresentation.—A municipality may 
be made responsible for misrepresentations made 
by its agent to induce one to enter into a con- 
tract with it.—Prest v. Inhabitants of Town of 
Farmington, Me., 104 Atl. 521. 
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63.——Street Improvement.—Property own- 
ers whose land is assessed for street improve- 
ments are not required to protest the actual 
assessment in order to protect their rights in 
court, -but have the right to do so.—Raisch vy. 
Regents of University of California, Cal., 174 
Pac. 943. 

64. Tax Bill—kEven if provision of ordi- 
nance authorizing street commissioner to enter 
into contract with a successful bidder was in- 
valid, it would not entitle defendants to attack 
tax bill for sidewalk where no work was done 
under any such contract, and no cost of any 
such work thereunder included in tax bill— 
Mound City, ex rel. and to Use of Kee, v. Mel- 
vin, Mo., 205 S. W. 254. 

65. Negligence—Contributory Negligence.—A 
passenger in hired automobile, with his back 
in the direction from which a train came, 
where there was nothing to show he was aware 
of the proximity of a railroad crossing, was 
not guilty of contributory negligence as a mat- 
ter of law; the negligence of the driver not 
being imputable to him.—Wanner v. Philadel- 
phia & R. Ry. Co., Pa., 104 Atl. 570. 

66. Perpetuities—Rule Against.—A condition 
in a deed to real property, providing for for- 
feiture if the land was sold, leased, or rented 
to any negro or negroes within 25 years from 
the date of the instrument, is not void as violat- 
ing the rule against “perpetuities” providing 
that an estate which is granted must neces- 
sarily vest within a time limited by the lives 
of the persons then in being, and 21 years and 
10 months thereafter.—Koehler v. Rowland, 
Mo., 205 S. W. 217 

67. Principal and Agent—Apparent Author- 
ity—Where agent usually does certain things 
respecting his principal's business or if simi- 
lar agents in the same business usually do 
like things, the doing of such things are within 
his apparent authority, regardless of actual or 
express authority.—Continental Ins. Co. v. 
Schulman, Tenn., 205 S. W. 315. 


68. Declarations by Agent.—Where an 
agency is otherwise prima facie proved, the 
declarations of the agent are admissible in cor- 
roboration, where they are part of the res 
gestae and made at the time of the transaction. 
—Hope Mining Co. v. Burger, Cal., 174 Pac. 
932. 

69. Railronds—Negligence-—Whether  plain- 
tiff’s intestate, a passenger, sitting with the 
driver in the front seat of a hired automobile, 
was guilty of negligence in turning his toward 
those in the back seat, with whom he was con- 
versing, while the automobile was approaching 
a crossing, of which plaintiff did not know, 
held for the jury.—Wanner vy. Philadelphia & 
R. Ry. Co., Pa., 104 Atl. 570. 

70.—Overhead Crossing.—In action against 
railroad company for injuries from overhead 
railroad crossing, with insufficient clearance for 
vehicles, the circumstance that other vehicles 
of like character at the same place, within a 
reasonable time, had met with same obstruc- 
tion was competent.—Brown v. Southern Ry. 
Co., 8. C., 96 S. E. 701. ‘ 

71. Public Service Commission.—Matters 
of purely business policy are for the decision 
of the railroad company, and ordinarily a ques- 
tion whether it shall extend its lines to points 
not before reached is to be determined by it.— 
Morgan Run Ry. Co. v. Public Utilities Com- 
mission of Ohio, Ohio, 120 N. E. 295. 

72. Religious Societies—Bequest. — Where 
funds or property have been dedicated to the 
support of a specified religious faith, they can- 
not by law be diverted from the object or use 
to which they have been given.—tiIn re Stuart’s 
Estate, Iowa, 168 N. W. 779. 

73. Removal of Causes—Jurisdiction.—Under 
Judicial Code, § 24 (Comp. St. 1916, § 991), giv- 
ing District Courts jurisdiction of civil suits 
between citizens of different states, etc., and 
section 51, providing that, where jurisdiction is 
founded on diversity of citizenship, suit shall 
only be brought in the district of the residence 
of plaintiff or defendant, a District Court has 
jurisdiction of a suit between citizens of differ- 
ent states on removal from a state court, al- 
though all of the plaintiffs were not citizens 
of such district—James v. Amarillo City Light 
& Water Co., U. S. D. C., 251 Fed. 337. 














74. Sales—Evidence.—Where a plow and 
tractor was warranted to do good work, and 
the evidence showed that plowing 3 to 4% 
inches deep was not good work, evidence was 
admissible that the plows would only go from 
3 to 4% inches deep.—International Harvester 
Co. of America v. Capps, Mo., 205 S. W. 252. 


75. Specifis Performanece—Parties to Suit.— 
Ordinarily none but those who join in the con- 
tract need be made parties to a suit for spe- 
cific performance; but where land is incum- 
bered, and the contract calls for title free from 
incumbrances, it js within the discretion that 
the lienholders be joined.—Byran v. Barriger, 

S. D. C., 251 Fed. 328. 


76. Street Railroads—Motorman—Motorman 
of street car can assume that driver of wagon, 
in the street ahead of him alongside the track, 
will not drive in front of the car.—Doyle v. 
a cae Rapid Transit Co., Pa. 104 Atl. 


77. Trover and Conversion—Deraigning Title. 
—Where plaintiffs claimed title to land under 
a mortgage with full covenants of warranty 
which had been foreclosed and title under which 
by reason of certain assignments and other 
mesne conveyance had passed to plaintiffs, the 
warranty deed and deraignment of title there- 
under are prima facie evidence of title and 
seizure.—Webber v. McAvoy, Me., 104 Atl. 513. 

78. Trusts—Application of Money.—One who 
pays money on a legitimate transfer of prop- 
erty by a trustee is not bound to see that it 
is rightfully applied.—Beakey v. Knutson, Ore., 
174 Pac. 1149 

79. Usury—Elements of.—If a_ transaction 
between a company, the indorser of its notes, 
and the payee, was intended as compensation 
for the use of the payee’s money, and was more 
than 10 per cent per annum, the transaction 
was usurious, but if it was compensation for 
the payee’s agreement to extend time for pay- 
ment of the notes, it was not usurivus.—Suge 
v. Smith, Tex., 205 S. W. 363. 

80. Exchange of Property.—Where a 
creditor, to facilitate the debtor’s exchange of 
property, made new loans and assisted in trans- 
fer of securities, etc., a payment for the credit- 
or’s services, and use of his credit must be 
deemed a commission for making the loan, and 
to constitute usury, where it increased the com- 
pensation for the creditor’s use of funds be- 





yond the legal rate of interest.—O’Toole v. 
Meysenburg, U. S C. A., 251 Fed. 191. 
8 War—Exchange Act.—An indictment 


charging that defendant unlawfully, willfully, 
and feloniously made and distributed certain 
pamphlets, which were false and conveyed false 
statements and reports, with the intent of inter- 
fering with the operation and success of the 
naval forces of the United States, ete, charges 
an offense under Espionage Act, § 3.—United 
States v. Boutin, U. S. D. C., 251 Fed. 313. 

82. Wills—Codicil—Where codicil refers to 
restrictions in the body of the will, such refer- 
ence is to be given the same effect in constru- 
ing the gift in the codicil as if the restrictions 
had been set out immediately following it.—In 
re Reisher’s Hstate, Pa., 104 Atl. 555. 

83. Fee-Simple Estate.—Will, devising land 
“to my daughter * * * to have and to hold the 
same to her for and during her natural life 
and at her death I give and devise the said 
tract unto the heirs of the said” daughter for- 
ever, was unambiguous and devised a fee-sim- 
ple estate under the rule in Shelly’s Case.— 
Greenough v. Greenough, Ill, 120 N. EB. 272. 

84. Remainderman.—Under a will lending 
land to testator’s two nieces for life, with re- 
mainder in fee to their children, and on the 
death of his nieces without children to the chil- 
dren of testator’s sisters in fee, the land, on 
the death of one of the nieces without children, 
went to the children of the other deceased 
nieces, and the children of testator’s sisters 
99 pea titreeedtind v. Simpson, N. C., 96 S. 
EB. i 


85. Testamentary Capacity—Where_ evi- 
dence shows that testator was a man of inter- 
perate habits, but was perfectly sober at time 
of the execution of his will, and understood 
what he was doing, an issue devisavit vel non 
was properly refused.—Iin re Nolan's Estate, 
Pa., 104 Atl. 575. 

















